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Notice of Intended Regulatory Action (NOIRA)

Agency Background Document

Agency name | Virginia Department of Labor and Industry

Virginia Administrative Code | 16 VAC-25-60
(VAC) citation
Regulation title | Administrative Regulations for the Virginia Occupational Safety and

Health Program

Action title | Proposed regulations to amend the Virginia Occupational Safety and
Health Program

Date this document prepared | October 18, 2007

This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the
Virginia Administrative Process Act (APA), Executive Orders 21 (2002) and 58 (1999), and the Virginia Register
Form, Style, and Procedure Manual.

Please describe the subject matter and intent of the planned regulatory action. Also include a brief
explanation of the need for and the goals of the new or amended regulation.

The purpose of the proposed regulation is to provide VOSH personnel withymexed how to exercise
the Commissioner’s statutory authority to take and preserve tastjraxamine withesses and administer
oaths, in instances where witnesses/employees/supervisorsregfussts for interviews or refuse to
answer specific questions posed by a VOSH inspector.

Legal basis

Please identify the state and/or federal legal authority to promulgate this proposed regulation, including
(1) the most relevant law and/or regulation, including Code of Virginia citation and General Assembly
chapter number(s), if applicable, and (2) promulgating entity, i.e., agency, board, or person. Describe the
legal authority and the extent to which the authority is mandatory or discretionary.

The Safety and Health Codes Board is authorized by Title 28{3)- to: “... adopt, alter, amend, or
repeal rules and regulations to further, protect and promote the safety hahemployees in places of



Town Hall Agency Background Document Form: TH- 01

employment over which it has jurisdiction and to effect compliavitethe federal OSH Act of 1970...as
may be necessary to carry out its functions established under #iis titl

“In making such rules and regulations to protect the occupatsafiety and health of employees,
the Board shall adopt the standard which most adequatelyeas$o the extent feasible, on the
basis of the best available evidence that no employee widrsuhterial impairment of health or

functional capacity”.

“However, such standards shall be at least as stringeriteastandards promulgated by the
federal OSH Act of 1970 (P.L.91-596). In addition to the attainmetiteohighest degree of
health and safety protection for the employee, other consideratidhbetibe latest available
scientific data in the field, the feasibility of the stamt$arand experiences gained under this and
other health and safety laws.”

Please detail the specific reasons why the agency has determined that the proposed regulatory action is
essential to protect the health, safety, or welfare of citizens. In addition, delineate any potential issues
that may need to be addressed as the regulation is developed.

In fatal and non-fatal accident investigations particularig more routine inspections as well, VOSH
inspectors are required to interview one or more employees and sumer¥sd8H personnel sometimes
encounter witnesses/employees/supervisors who refuse tavithllour inspectors or avoid answering
specific questions for a variety of reasons. Although such tefasa rare, they can have a significant
impact on the promptness, thoroughness and quality of the investigation.

It is a generally accepted investigative principle thatctbhser in time to an event that information about
the event is obtained from witnesses, the better the chantmt the information will be accurate.
Refusals can result in delays in obtaining witness statenmemtediately after the accident occurs,
potentially resulting in altered memories and less accunddemation concerning the cause of the
accident.

In addition, the investigative process is often a very fluid ahere statements made by one witness can
lead to additional questions being asked of other witnesses, doysigvundisclosed documents being
obtained from the employer. Such refusals can not only resuieitoss of the individuals’ testimony,
but can also result in the loss of other potential leads in the investigadityaEcess to such information
will result in higher quality investigations, and better and more accouatemes.

When such refusals do occur, the inability to gather crunfakmation from eyewitnesses and some
times the testimony of the injured employee greatly hamper¥©SH program’s ability to complete a
full and fair investigation of the accident in a timely mannéa.-Code 840.1-49.4.A.3 requires VOSH to
issue citations within six months following the occurrence ofal®ged violation. The Commissioner’s
statutory authority to take and preserve testimony, examinaesgés and administer oaths, if
implemented through regulation, could be used to obtain necessstignany very early in the
investigative process, avoiding delays and potentially altered memorie
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Substance ‘

Please detail any changes that will be proposed. For new regulations, include a summary of the
proposed regulatory action. Where provisions of an existing regulation are being amended, explain how
the existing regulation will be changed.

The VOSH Program seeks the amendment of VOSH ARM to estgiiocedures for the Commissioner
or his appointed representatives under VA. Code 840.1-6(5) to tak@raserve testimony, examine
witnesses and administer oaths under Va. Code §840.1-6(4) and 40.1-10.

Following are the requirements of Va. Code §8840.1-6(4) and 40.1-10:

Va. Code 840.1-6(4), Powers and | Va. Code 840.1-10, Offenses in regard to
duties of the Commissioner. examinations, inspections, etc.

&N

“The Commissioner shall: “If any person who may be sworn to give testimony

shall willfully fail or refuse to answer any legal and
proper question propounded to him concerning the
(4) In the discharge of his duties subject of such examination as indicated in 88 40.1-
have power to take and preserve | 6, or if any person to whom a written or printed list|of
testimony, examine witnesse$ | such interrogatories has been furnished by [the
and administer oathsand to file a| | Commissioner shall neglect or refuse to answer fully
written or printed list of relevant | and return the same under oath, or if any person in
interrogatories and require full and | charge of any business establishment shall refuse
complete answers to the same|tg admission to, or obstruct in any manner the inspegtion
be returned under oath withjn | or investigation of such establishment or the prqper
thirty days of the receipt of sudh | performance of the authorized duties of the
list of questions. “ (Emphasis | Commissioner or any of his representatives, he shall be
added). guilty of a misdemeanor.Such person, upon
conviction thereof, shall be fined not exceeding $100
nor less than $25 or imprisoned in jail not exceedin

90 days, or both.” (Emphasis added).

[72)

The proposed changes would address the following issues:

* Specify the wording of the oath to be administered and #mner in which it would be
administered;

* Explain the manner in which the Commissioner would appoint itingriDepartment
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personnel as his representatives having the authority to atemisigch oaths and have
the authority to examine witnesses in accordance with the dumee outlined in the
regulation (perhaps allowing for renewal on an annual basis; arwliode allowing for
the Commissioner to withdraw such authority at any time);

* Specify that testimony preserved under the regulation wouldeberded by a court
reporter;
* Specify the level of confidentiality that would attachawoy testimony preserved under

the statute;

* Establish a procedure for the Commissioner or his aumbrigpresentatives to follow in
the event that any employer refuses to make an employee or isapevailable to
provide testimony in accordance with Va. Code 40.1-6(4). This woudty lintail an
application for an inspection warrant under Va. Code 8840.1-49.8 through -48.12 f
VOSH investigations/inspections; and

* Establish a procedure for the Commissioner or his authbrizgresentatives to follow in
the event that any person who has sworn to give testimony willfedlyses or fails to
answer any legal and proper question in accordance with Va. Code -8§4&nt 40.1-
6(4), up to and including referring such refusal to the appropGat@monwealth’s
Attorney for prosecution of the individual involved.

Alternatives ‘

Please describe all viable alternatives to the proposed regulatory action that have been or will be
considered to meet the essential purpose of the action. Also, please describe the process by which the
agency has considered or will consider other alternatives for achieving the need in the most cost-effective
manner.

VOSH could continue with its current procedures for conducting investigations wittgout
proposed changes; however, the Commissioner would continue to have no statutory authority in
place which provides procedures for taking and preserving testimony,rexgmwitnesses and
administering oaths. With statutory authority implemented through regulatic@pthmissioner
could obtain necessary testimony very early in the investigative proceshthavoiding delays

and potentially altered memories.

Currently, when refusals occur, the inability to gather crucial informatemn &yewitnesses and
sometimes the testimony of the injured employee greatly hampers thd pi©§ram’s ability

to complete a full and fair investigation of the accident in a timely manneryeguired by Va.
Code 840.1-49.4.A.3.
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Public participation

Please indicate the agency is seeking comments on the intended regulatory action, to include ideas to
assist the agency in the development of the proposal and the costs and benefits of the alternatives stated
in this notice or other alternatives. Also, indicate whether a public hearing is to be held to receive
comments on this notice.

The agency is seeking comments on the intended regulatory action, includiag lmited to 1) ideas to
assist in the development of a proposal, 2) the costs and benefitati€thatives stated in this
background document or other alternatives and 3) potential impacts ofjtiegticsn. The agency is also
seeking information on impacts on small businesses as defined in § 2.2-4007.1addlaf Eirginia.
Information may include: 1) projected reporting, recordkeeping and other adatinéstosts, 2)
probable effect of the regulation on affected small businesses, and 3ptitasafi less intrusive or costly
alternative methods of achieving the purpose of the regulation.

Anyone wishing to submit written comments may do so by mail, email or fdx.tday Withrow,
Director of the Office of Legal Support, Powers-Taylor Building, 13 Souttieemth Street, Richmond,
VA 23219; Telephone no.: (804) 786-9873; Fax no.: (804) 786-8418; email:
Jay.Withrow@doli.virginia.gov

Written comments must include the name and address of the commenter. In ordmmsidered,
comments must be received by the last day of the public comment period.

Although a date has not yet been determined, a public hearing will be held aedofttie hearing may
be found on the Virginia Regulatory Town Hall websueviv.townhall.virginia.gov) and will be found
in the Calendar of Events section of the Virginia Register of Régok. Both oral and written
comments may be submitted at that time.

Participatory approach ‘

Please indicate, to the extent known, if advisers (e.g., ad hoc advisory committees, technical advisory
committees) will be involved in the development of the proposed regulation. Indicate that 1) the agency is
not using the participatory approach in the development of the proposal because the agency has
authorized proceeding without using the participatory approach; 2) the agency is using the participatory
approach in the development of the proposal; or 3) the agency is inviting comment on whether to use the
participatory approach to assist the agency in the development of a proposal.

The agency is not using the participatory approach in the development of the propassébe
the agency has authorized proceeding without using the participatory approach.

Family impact ‘

Assess the potential impact of the proposed regulatory action on the institution of the family and family
stability including to what extent the regulatory action will: 1) strengthen or erode the authority and rights
of parents in the education, nurturing, and supervision of their children; 2) encourage or discourage
economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and
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one’s children and/or elderly parents; 3) strengthen or erode the marital commitment; and 4) increase or
decrease disposable family income.

No impact on the family is anticipated as a result of this intendpdatery action.



